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Introduction 

Foundations are often looking for ways to support activities of aboriginal peoples 
and their communities, but are often unsure of whether they are legally permitted 
to make grants to First Nations and certain other aboriginal organizations.  This 
document summarizes the current position of the Canada Revenue Agency 
regarding its interpretation of First Nations as qualified donees for grants from 
foundations and highlights other possibilities to consider to provide that support.  
Please note that this primer does not directly address the qualified donee status 
of Inuit or Métis organizations.1 

The key rule in the Income Tax Act that is relevant to this discussion is illustrated 
by the attached chart. A philanthropic foundation must expend its funds either by 
making grants to qualified donees or directly on its own charitable activities.  

The term “qualified donee” as defined includes a list of entities such as registered 
charities, government bodies (i.e. municipalities) and certain other specific 
entities.  Historically, First Nations Bands were treated for these purposes as 
municipalities.  However, CRA no longer permits that treatment due to recent 
court decisions.  Today, to be considered a qualified donee a First Nation or 
other aboriginal-based entity can either apply for registration as a charity or it can 
show that it qualifies as a “public service body performing a function of 
government in Canada.”    

 (a)  First Nations or other Aboriginal Entities as registered charities 

Although there are many aboriginal-run charitable organizations (e.g. community 
service organizations, cultural groups, aboriginal broadcasting organizations, 
etc.), few First Nations or other aboriginal governing entities have applied for 
registered status.  A foundation could, potentially, assist with this process.  CRA 
Policy CPS -012 recognizes that organizations that address the needs of 
aboriginal peoples are charitable under the category of other purposes beneficial 
to the community in a way the law regards as charitable.  

There are many restrictions and guidelines on the operations of registered 
charities.  A band or other aboriginal entity may not find it attractive to be 

any instances. registered as a charity in m

                                                         
1 There are many kinds of Inuit and Métis organizations.  However, currently, if an Inuit or Métis 

rganization is not a registered charity, it typically does not qualify for grants from foundations.  o

 



 

(b) First Nations Bands2 as Public Service Bodies 

Amendments proposed to the Income Tax Act add a new category to the list of 
qualified donees: “public body performing a function of the government of 
Canada” (proposed ss. 118.1(1) (d.1)). Foundations can make grants to a band 
that can evidence it is such a public body.  If it can, it would have status as a 
qualified donee and the Foundation could make grants to it, just as it would to 
any other registered charity.  Although the amendment is not yet law, it will apply 
retroactively to gifts made after May 8, 2000. 

CRA has indicated that a band will qualify as a public body if it has:  

(i) passed by-laws under sections 81 and 83 of the Indian Act; or  

(ii) has reached an “advanced stage of development” as was formerly 
recognized by section 83 of the Indian Act (CRA Newsletter No. 24, 
summer 2005).   

A band not meeting these tests may still qualify as a public body where the band 
demonstrates that “it performs functions and provides services in a manner 
generally exhibited by a government”.  The question is how to determine whether 
the band is exercising sufficient functions to be considered a public body 
performing a service of government. 

CRA has confirmed the following as an illustrative list of factors that would 
evidence a public body performing a service of government: 

1. The existence of Health Services Transfer Agreements between Her 
Majesty the Queen in Right of Canada and the Indian Band.  These 
agreements provide for the transfer of control of health programs and 
services and associated resources from the Minister of Health to the 
Indian band; 

2. The Indian band is providing elementary and secondary education in 
band-operated schools; 

3. The band has been involved in the negotiation of a settlement agreement 
with Canada and will continue to be involved in the administration and 
implementation of the settlement agreement; 

4. The band has entered into an arrangement with Canada to assume 
 delivery of programs and services such as land responsibility for the

                                                         
2 Regarding this policy, CRA mentions “bands” only.  This of course refers to Indian Act bands, 
but also implies certain First Nations which are not Indian Act bands, including all self-governing 
First Nations.  



management, social and development programs and capital infrastructure; 
and 

5. The band provides and administers public works, social services and 
infrastructure programs for its members.  Examples of this may include: 
implementation of a program for economic development, existence of 
family support/community services, provision of a water treatment and 
delivery system, fire protection and/or medical services. 

This list is non-exhaustive and other factors may also assist. It is not necessary 
to list all factors. A band can ask CRA for written confirmation that it qualifies as a 
public body performing function of government. Such a letter could be provided 
to a foundation as evidence of the bands qualified donee status.  Such a letter is 
however not required and alternatively the foundation could accept evidence 
provided by the band, such as a completed “Verification of Qualified Donee 
Status” form prepared by the Walter & Duncan Gordon Foundation.  

Technically, these amendments to the definition of “qualified donee” are not yet 
in force.  However, CRA has confirmed that it will act as if the proposed 
legislation is in force and therefore a band which can qualify may now issue 
official donation receipts to donors for gifts that it receives and otherwise be 
supported as a qualified donee.   

(c) Bands as Agents/Contractors 

Where the band or other aboriginal entity does not meet the definition of qualified 
donee, it may still be possible for a Foundation to support projects which are 
consistent with the Foundations charitable purposes by treating the project as a 
project of the Foundation and hiring the band as an agent for the Foundation or 
under a contract for services to carry out certain activities on the Foundations 
behalf.    

 

Thank you to Laird Hunter for providing background materials, which were 
nstrumental in preparing this primer.  i
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